UNITED STATESDEPARTMENT OF LABOR
OFFICE OF ADMINISTRATIVE LAW JUDGES
800 K STREET, NW, SUITE 400N
WASHINGTON, DC 20001-8002

DATE: April 28, 1998
CASE NO: 97-OFC-21
In the Matter of:
OFFICE OF FEDERAL CONTRACT COMPLIANCE
PROGRAMS, U.S. DEPARTMENT OF LABOR,
Complainant,
V.

SYSCO FOOD SERVICES OF PORTLAND, INC.

Respondent.

DECISION AND ORDER APPROVING CONSENT DECREE

ThiscasearisesunderExecutiveOrderl1246,asamended30Fed.Reg.12319and32Fed.
Reg.14303)“ Executive Order 11246") and theregulationsissued at 41 C.F.R. 88 60-1.26 & 60-30.

Procedural History

The Administrative Complaint in this matter was filed by the Office of Federal Contract
Compliance Programs (“ OFCCP”) on September 23, 1997. The complaint alleged that Sysco Food
Services of Portland, Inc. (“SY SCO”) had violated Executive Order 11246 by failing to consider
for employment qualified femal e applicantsfor warehouse positions. On October 3, 1997, SY SCO
filed its answer to the complaint, generally denying OFCCP’ s allegations.

On November 14, 1997, the parties submitted a Joint Motion For Hearing On And Entry of
Decree and a Consent Decree. The parties requested that | accept for consideration the consent
decree, and prior to approval of the settlement, provide International Brotherhood of Teamsters,
Local 162 (“Loca 162"), with notice and an opportunity to be heard on its provision.

Pursuant to such request, | granted Local 162 thirty days to submit any objectionswhich it
may have concerning the consent decree in this matter. The parties were likewise granted thirty
days from the date Local 162 made its submission to respond to any objections. On December 11,
1997, Local 162 submitted a Petition to Participate as a Bairfgiled to clearly set fortspecific




objections which it has concerning the proposed consent decree. Local 162 was thustordered
submit within fifteen days specific objections, and on February 23, 1998, such a submission was in
fact made. Opposition responses were filed to Local 1625 objections by SYSCO and OFCCP on
March 9, 1998, and March 10, 1998, respectively.

Findings of Fact
A. Initial Complaint and Negotiations

TheComplainant’ sallegationsof discrimination arosefromacompliance review which found
that SY SCO, during the period of January 1, 1992 through the present, has utilized employment
practices, including but not limited to hiring and initial job placement practices, which discriminated
against female employees on the basis of their gender. It was further found that, during the same
period, SY SCO: (1) administered application and hiring processes for positions in its warehouse
differently for female and male applicants; (2) failed to take affirmative action to employ and advance
women in the workplace; and (3) failed to identify and provide complete relief including back pay
where appropriatefor female employeesand applicantsfor employment who have suffered the effects
of SY SCO’sdiscriminatory practices. The OFCCP found that the above acts and practices violated
Executive Order 11246 and the regulations promulgated thereunder, and violated the Respondent’ s
contractual obligations to the Federal Government.

Initially, Complainant sought a decision and order, pursuant to 41 C.F.R. Part 60-30,
permanently enjoining Respondent, its officers, agents, servants, employees, successors, divisions,
parent companies, subsidiaries, and those personsin active concert or participation with it, from: (1)
failing and refusing to comply with the requirements of Executive Order 11246 and the rules and
regulations issued pursuant thereto as alleged; (2) administering application and hiring processes
differently for men and women; and (3) failing to identify and provide complete relief including lost
wages, interest, front wages, and al other fringe benefits of employment, including but not limited
to, retroactive seniority, promotional and transfer opportunities to female applicants for warehouse
positions who have been discriminated against in hiring on the basis of their gender. Further,
Complainant prayed for an order pursuant to 41 C.F.R. 60-30.27, and 60-30.30, canceling all of
Respondent’ s government contracts and subcontracts, and those of its officers, agents, successors,
divisions, parent companies, subsidiaries and those personsin active concert or participation withiit,
in accordance with Section 209(a)(5) of Executive Order 11246; declaring said persons and entities
ineligiblefor the extension or modifications of any such existing government contract or subcontract;
and debarring said persons and entities form entering into future government contracts or
subcontracts, until such time as Respondent satisfies the Deputy Assistant Secretary for Federal
Contract Compliance Programs that it has corrected past acts of non-compliance and that it is
currently in compliance with the provisons of Executive Order 11246 and the regulations
promulgated thereunder.

Thereafter, the parties, through arms length negotiations, arrived at an agreement. The
Consent Decree was filed on November 14, 1997. Both OFCCP and SY SCO desire to resolve this
actionand all issuesraised herein without further time and expense of contested litigation. They have
thus entered into a complete and satisfactory compromise and settlement of the claims. Under the



provisions of the Consent Decree, SYSCO agrees, without admitting liability, that it will pay to the
rejected female applicants identified by OFCCP a sum certain in settlement of back pay, and that it
will make job offers to these women until five offers have been accepted or the list of rejected
applicants has been exhausted. Women who accept these job offers and complete their probationary
period will receive seniority retroactive to their initial application to SYSCO.

B. The Union’s Participation

Seniority at SYSCO is governed by a collecting bargaining agreement between the company
and Local 162, International Brotherhood of Teamgtdrscal 162"). OFCCP sregulations at 41
C.F.R. 60-30.24(a)(1) permit any labor organization which is signatory to alabor agreement which
isimplicated in an action to enforce Executive Order 11246 to intervene in that action as of right.
OnNovember25,1997,this Office ordered_ocal 162to submitanyobjectionswvhichit mayhave
concerningheproposeaonsendecreen thismatter.On December 11, 1997, Local 162 submitted
a Petitionto Participateasa Partybut failed to clearly set forthspecific objections which it has
concerning the proposed consent decree. Thereafter, 162aomplied with an Order requiring
it to submit within specifi@bjectionst hasto theproposedonsentiecree.OFCCP and SYSCO
wereaffordedfifteendaysfrom thedatelLocal 162madeits submissiorio respondo its objections.
Both partiestimely respondedo Local 162’sobjections. The union fileda Replyto theresponses
of SYSCO and OFCCP on March 13, 1998.

Local 162 objects to the specificovisionsin the ConsenDecree which provide for non-
monetary relief, which allows each qualified female applicant hired “who completes her
probationary period to be credited with full seniority and with benefits based upon seniority
retroactive to the date of her initial application.” Local 162 further contendsthat the Decree makes
no meaningful distinction in terms of the equitable relief to be granted between “benefit” type
seniority and “ competitive” type seniority. Theunion thusconcludesthat suchfailureby thisOffice
to make this distinction would be violating the discretion of the Department of Labor “to do equity
in framing aremedy for violations of the Executive Order.”

C. The Consent Decree

On November 14, 1997, Complainant and SY SCO filed a Consent Decree for approval by
this Office. Upon approval, the Decree shall constitute full and final settlement and resolution of
all issues, actions, causes of action and clams arising, or that could have arisen, out of the
administrative complaint filed in thismatter. Further, the Decree shall be binding upon the parties
asto all issues, actions, causesof action and claimswithin the scope of the administrative complaint
which have been or could have been advanced by OFCCP.

Subject to the performance by SY SCO of all dutiesand obligations contained in the Decree,
all aleged deficienciesidentified in the administrative complaint shall be deemed fully resolved.
Under the Decree, SY SCO agreesto pay the total sum of $55,000 in full settlement of all claimsfor
back pay and other monetary relief to the affected classof qualified femal e applicantsfor entry level
warehouse positions during the period from January 1, 1992, to December 31, 1992. SY SCO will
treat two-thirds of each classmember’ s share of the settlement fund as a compromise of any claims
for lost wages, and will pay the Internal Revenue Service the employer’s share of socia security



withholdingattributableto thatshare.SYSCO also agrees to notify the affected class that she may
reactivateher applicationfor a warehouse position within four weeks of receipt of the letter by
submittinganupdatedapplication.If the recipient is hired and completes a probationary period, she
will becreditedwith full seniorityandwith benefitshasediponseniorityretroactiveto the dateof
herinitial application. The Decree shall not constitute an admission by SYSCO as to any violation
of the Executive Order or any other wrong doing.

Conclusions of Law

In citing to OFCCP v. Carolina Freight Carriers CorporatibandWilliamsv. Vukovich,
the Administrative Law Judge @FCCP v. Cambridge Wire, Inc. and United Stealworkers of
Americd set forth a three step process used for approval of consent decrees. As expréssed by
ALJ in Cambridge Wirgthe process is as follows:

First, a consentdecreeshouldbe preliminarily approvedso long as the
compromiseembodiedwithin the decreeis not illegal or tainted with
collusion. Second the decreeshould be evaluated for whether it is fair,
adequateand reasonable. A consent decree that has been preliminarily
approveds presumptivelyeasonablegndanyobjectingpartybearsaheavy
burdenof demonstratinghatthe decree is unreasonable. Specifically, the
courtshouldevaluate whether the proposed consent decree provides adequate
relief to the affectedclass,andwhetherit is fair to others that it affects.
Carolina Freight, supra. This inquiry should focus on the terms of the
settlement, and the court need consider the merits of the underlying claim
only insofarastheygive somendicationof theadequacwyndfairnessof the
settlement. Moore v. San Diego615 F.2d 1265,1272 (9th Cir. 1980).
While a third-party to theettlemenhastheright to be heard regarding the
fairnessand reasonableness of the consent dettriseight is limited to its
presentationf factspertainingo theimpactof thedecreaiponits members.
Carolina Freight, supralt is well-settled that an intervenor may not block
approval of a proposed consent decree by withholding its consent thereto.
Local Number 93, International Association of Firefighters v. City of
Cleveland 478 U.S. 501, 529 (1986) (intervenor union cannot block
approval of a consent decree by withholding its consent where the decree
imposesno legal dutiesor obligationson the union); seealso, e.g., Black

Fire FightersAssociatiorv. City of Dallas, 805F.Supp426,428(N.D.Tex.

1992). Absent a showing that the decree contains provisions that are
unreasonableynlawful or inequitable,the decreeshouldbe approvedas
entered.Carolina Freight, supra. Asfinal step the court must consider

1 93-OFC-15 (ALJ October 20, 1993).
2720 F.2d 909 (6th Cir. 1983)

%94-OFC-12 (ALJ December 18, 1995).



whether the consent decree is consistent with the public interest.
Cambridge Wire, suprat p.5 (emphasis added).

In this case, Local 162 has not argued, nor do | find anything in the record supporting a
claim,thatthecompromisembodiedvithin theproposeaonsentecreas perseillegal or tainted
with collusion. Therefore, | find that the decree is entitled to preliminary approval. Local 162 does
contend,however,that the termsof the decreeare unreasonable and unfair to the incumbent
employeeshatit represents) thatit makesnomeaningfulistinctionin termsof theequitablerelief
grantedbetweenri benefit” type seniority and “competitive” type seniority. Specifically, the union
arguesthat the scope of the decree'spriority hireprovisions, with their attendant retroactive seniority
awards, exceedsits purpose as a make-whole remedy. It further alegesthat the decree will make
an exception to the Collective Bargaining Agreement, abridging the seniority rights which are
reserved to current employees. Inthevery least, Local 162 believesthat aremedy should beframed
which would prevent incumbent employees from being laid off so long as any of the victim
employees are still employed.

A. Whether the consent decree’s priority hire provisions exceed the scope of remedies permissible
in an employment discrimination claim.

It is well-established that the granting of retroactive seniority as part of a consent decree
addressing discriminatory hiring is an appropriate and important method by which to make whole
the victims of past discriminatory employment practices. Franks v. BowmafransportationCo.
Inc., 424 U.S. 747, 770 (1976) (noting that the award of such seniority is necessary to restore
discriminatees to the position they would have occupied absent the discriminatory practice).
Further, such relief may be granted even though it may adversely affect the relative seniority that
had already been awarded to incumbent employees pursuant to a collective bargaining agreement.

Id. (noting that the award of retroactive seniority in no way deprivesincumbent employeesof rights
conferred by the employment contract); seeCambridgeNire,supra; see also E.E.O.C. v. Safeway
Stores, Ing 714 F.2d 567, 577 (5" Cir. 1983), cert. denied467 U.S. 1204 (1984).

Nevertheless, suchremedial relief should beclosely tail ored to the purpose of making whole
those class members who would havefilled vacancieshad there been no discrimination, and should
not provide a windfal to the class members at the expense of the employer, the union or the
incumbent employees. Ingram v. Madison Square Garden Center, |69 F.2d 807, 812 (2™ Cir.
1983), cert. denied 464 U.S. 937 (1983). This is particularly true because the imposition of
retroactive seniority is certain to have a deleterious effect on relations between the presently
employed laborersand thepriority hireswhowill begranted automatic seniority over them. Id., 709
F.2d at 813. On the other hand, whileit isimpossibleto fashion make-wholerelief without in some
way diminishing the expectations of some of the current employees, such aresult is acceptable so
far as such expectations are based on the employer's pre-decree, discriminatory employment
practices which caused the underemployment of females which the decree is designed to correct.
Franks,supra 424 U.S. at 777 (holding that the sharing of the burden of past discrimination by
incumbent employeesis "presumptively necessary"); Williams,supra 720 F.2d at 922. Further, a
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court is not necessarilyarredfrom enteringa consentlecree merely because the decree provides
broaderelief thanthecourtcouldhaveawardedafteratrial. Local No. 93, suprad78U.S.at525.

| find thatComplainanhasarticulatedaplausiblerationalefor requiringthatSYSCOaward
priority hire statugo the affectedclass. Generally, gender-conscious remedies are permissible for
thepurposeof makingwholeanypersonwhohasbeenfoundto havebeenavictim of employment
discrimination. The Supreme Court has consistently held that, where the government has
establishedhat an employerhasengagedn a pattern or practice of discrimination during a
particularperiod,everyminority groupapplicant who unsuccessfully appliad ajob duringthis
periodis presumptivelyentitledto relief, subjecto ashowingby thecompanythatits earlierrefusal
to placetheapplicanin thepositionwasnotbasediponits policy of discrimination.Franks, supra
424U.S.at 772; International Brotherhood of Teamsters v. United Sta484 U.S. 324361-62
(1977).

In the instantcase,Complainanthasdemonstrated that SYSCO engaged in a pattern or
practiceof discriminationfor warehous@ositionsrom 1992through1998. The union argues that
the presumptiorsetforth in Teamstersvould notapplyto this showing,however,on groundshat
the imposition of gender-consciousemediesrequire a predicate adjudicatory finding that the
employerdiscriminated.There is nothing, however, in either theamstersr Franksdecisiongo
suggesthattheir presumptiorwould not apply to a consent decree merely becawsasihot the
productof anadjudicatioror becausé containsanon-admissionslause.Rather, | find that as long
asthe employer'sconsento the decrees baseduponthe government’s statistical showing of a
discriminatorypatternor practicewhichtheemployerhasfailedto rebut,it canbeinferredthatthe
statisticashowingwassufficientto serveasthepredicatdor voluntarycompromisef theresultant
discriminationcharge evenin the absence @& nonadmissionslause. Accordingly, members of
theaffectedclassvouldbepresumptivelyentitledto thebenefitof gender-consciougmedies See,

e.g, Kirkland v. N.Y. Stat Departmeat CorrectionalServices711F.2d1117,1131& n. 16 (2™

Cir. 1983)(holdingthatacourtmayapproveanagreemensgettlinga Title VII claimthatcontained
race-consciousemediesevenin the absenceof a judicial determinationof discrimination or
admission of liability by the defendant employer, so long as an unrebutted prima facie case of
employmentiscrimination asestablishethroughastatisticaldemonstratiomf disparatempact,

existed when defendant chose to enter the comproroeg) denied465 U.S. 1005 (1984).

Theconsentecredeforemein nowayaltersthecollectivebargainingagreemenbetween
theunionandSY SCO,nordoest imposeanylegalobligationor dutyupontheunion. The fact that
implementatiorof thedecreavould affecttheenjoymenbf suchrights,while relevanto theissue
of fairnesswould not by itself mandatea legal finding of discriminationSeelLocal Number93,
supra 478 U.S. at 528-30. The consent decree mollawardretroactive seniority to any person
who is not presumptively entitled to such relief. Accordingly, | conclude that the granting of
retroactiveseniority — both “competitive” and “benefit” type — does not exceed the scope of
permissible remedies in an employment discrimination case, nor does it require alegal finding or
admission of discrimination by SY SCO.

B. Whether the imposition of priority hires by the consent decree is otherwise unfair or
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unreasonable with regard to the union’s interests.

Althoughthepriority-hire provisionamposedy theconsentlecrearewithin thescopeof
remediepermissiblén acaseof thissort,it doesnotnecessarilyollow thatsuchremediesrefair
andreasonabl&vith regardto theinterestof SY SCO’sincumbent employees. In theinstant case,
the union argues that it is proper for the employer to make back pay awards and to grant “benefit”
type seniority to enhance the employees vacation and other benefits. However, Loca 162
vehemently disagrees with granting retroactively a“competitive” type seniority, as such aremedy
penalizesinnocent employees. Where, as here, the partiesto a consent decree have established that
gender-conscious remedies are appropriate to address past discrimination, the determination of
whether a consent decreeis fair and reasonable to a party affected by its remedies focuses not on
how these remedies were derived, but rather on the effect such remedieswould have on incumbent
employees. Carolina Freight,supra. Thisexamination is particularly important where, as here, it
appears that the union representing the incumbent employees was effectively excluded from
participating in the negotiations that produced the decree.

Although primarily rooted in equity, afew well-established threshold determinations apply
toareasonablenessinquiry. A consent decreeshould not contain gender-consciousaffirmativerelief
provisions unless it has been demonstrated that the employer has utilized minorities at arate less
than their proportion in the relevant labor market. United States v. Wehet43 U.S. 193, 203
(21979); Williams, supra 720 F.2d at 922-23 (noting that this statistical disparity "need not be so
great as to constitute a prima facie case of discrimination”). When utilized as a remedy,
gender-conscious measures must be tempora in nature, and must terminate when the
underutilization of minorities has been corrected. Further, gender-conscious remedies cannot bar
absolutely the advancement of qualified personsor require the discharge of current employeesand
their replacement with members of the affected class. Williams, supra Noneof thesefactorswould
preclude approval of the consent decree in the instant case; the priority hire provisions are based
upon the complainant's finding of a significant statistical disparity in female hiring for the years
1992 through the present; they arelimited to adefined number of classmembers; and they will not,
as implemented, absolutely bar the promotion or require the discharge of non-female employees.

Beyond these considerations, | am left with the "delicate task of adjusting the remedial
interests of discriminatees and the legitimate expectations of other employees innocent of any
wrongdoing." Teamsters, suprd31 U.S. at 372. The extent to which the contractual rights of the
incumbent employees should determine if and how victims are restored is limited by the basic
principlesof equity. Id.,431U.S. at 374-75. Toward thisend, the Supreme Court, upon evaluating
aconsent decree to remedy Title VII employment discrimination, hastaken, asits starting point, a
presumption in favor of rightful-place seniority relief for the class of discriminatees, and has held
that such relief should not be denied “ on the abstract basisof adverseimpact upon interests of other
employees but rather only on the basis of unusua adverse impact arising from facts and
circumstancesthat would not be generally foundin Title VIl cases.” Franks, supra424U.S. at 779
n. 41. In making this determination, the court should consider the number of victims, the number
of non-victim employees affected, and the economic circumstances of the industry, insofar as it
relates to the possibility of seniority-based furloughs in the future. Teamsters, suprd31 U.S. at
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376 n. 62.

| find thatno onefactoris determinative.Several courts have approved consent decrees on
groundghatthenumberof priority hireswhowouldenjoyretroactivesenioritystatuss smallwhen
comparedo thenumberof incumbenemployeesvho would beaffected. For instance, iMoore,
suprg 615F.2dat1271 thecourtconcludedhataconsentlecreghatawardedetroactiveseniority
to aclassof twelveapplicantsvould nothaveanappreciabl@ffectonanincumbentvorkforceof
590 employees. In Airline Stewards and Stewardesses Association, Local 550 v. Trans World
Airlines,Inc.,630F.2d1164,1169(7th Cir. 1980),aff'd sub nom., Zipes ¥ransWorld Airlines,
Inc.,455U.S.385(1982),thecourtaffirmedentryof aconsentlecreeon groundshattheaffected
classwhich constitutedbnly threepercenf theincumbentvorkforce,couldbereinstatedn less
than one-half year through normal attrition.

Wherewarrantedgcourtshavealsotakeninto accountheemployer’dinancialsolvencyand
theeconomiccircumstancesf theindustryin determininghe probableeffectsof aconsentlecree
onincumbentmployees.For example, irRomasanta v. United Air Lines, InG17 F.2d 1140,
1153(7th Cir. 1983),cert.denied 466U.S.944(1984),thecourtheldthata consentlecreenvould
havean"unusualdversempact"onincumbenemployeesvhere absenadramatidmprovement
in thefinancialhealthof theairlineindustry,therewasilittle likelihood thattheemployemwould be
abletorecall 1,255 furloughed employees and, at shenetime, provideplacedor 1,400priority
hires without effectively discharging some of the furloughed employees.

Fromthisanalysis| find thatatleastafew principlesemerge First, it seems clear that some
impactontheseniorityrightsof incumbenemployeess to beexpectedndis thereforeacceptable.
Seege.g.,E.E.O.C.v. RathPackingCo., 787F.2d318,335(8th Cir.) (affirming entryof aconsent
decree that would result in the bumping of long-time employees to less desirable jobs, lower
employeemorale,and labor-managemeniroblems,on groundsthat such consequences can be
expectedn almostanyTitle VIl case)cert.denied 479U.S.910(1986). On the other hand, in
caseswvherethe economiccircumstancesf the employeror the industry suggest that a consent
decreamightresultin thefurlough of an incumbent employee whose yabuld not havebeenin
jeopardy absent the consent decree, such a consent decree is vulnerable to attack as imposing an
unusual adverse impacgee, e.g., Romasanta, supra

In theinstantcasetheconsentlecregequiresSY SCOto providebackpayto theidentified
rejectedapplicants.Further, SYSCO will be required to make job offers to these women until five
offershavebeenaccepted of the list of rejected applicamisbeenexhausted.Those who accept
the job and completethe probationaryperiod will receiveseniority retroactive to their initial
application to SYSCO. Accordingly, the decree, orfatse, does not necessitate that any current
employee be bumped down, transferred, furloughed or terminated.

The only questionremaining, therefore,is wheter the retroactive seniority award —
specifically the “competitive” type—might have an unusua adverseimpact on the incumbent class
of warehouse employees should SY SCO be required to lay off warehouse employeesin the future.
However, it isimpossible for me to speculate as to the effect of competitive seniority awards as |
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havenotbeenpresentedvith anyfinancialinformationwith respecto SYSCO. Given the lack of
better data, | find that the compromise is reasonable, particularly in light of the relatively slight
chancehatthis provisionwill produce an unusual adverse impact on any incumbent employee.
Thus, I must acceptthe declarationthat the consentdecreerepresentghe product of a fair
negotiation process between SYSCO and OFCCP.

Conclusion

| find thattheconsentlecreads rationalandfair to theincumbenemployeesandprovides
equitablerelief to the classof discriminationvictims. | also find that entry of this decree is
consistent with the public interest, insofar as voluntary settlement is the preferred method of
eliminating employment discriminationdilliams, supra720 F.2d at 923.

Upon review of the record and the arguments presentedl thyeepartiesto this dispute,
it appearghatthe proposed consent decree is a fair, reasonable and adequate resolution of the
allegationontainedn theadministrativecomplaint,in light of thefactsandcircumstancesf this
case. Accordingly, the Consent Decree, incorporated héseédbPROVED andADOPTED in
its entirety.

SO ORDERED.

JOHN M. VITTONE
Chief Administrative Law Judge
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